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ABSTRACT: Litigation on the American River in California has focused upon
the conflict retween instream resources and other consumptive beneficial uses.
in that litigatiop the court has fashioned a “physical solution” intended to
accommodate the competing uses rather than deciding between them. The suc-
cess of the physical solution will depend, in large part. on the cooperation of
entities not parties to the litigation and on the parties” own willingness to be
bound by the limitations impesed by the court. There are indications. in this
regard. that most involved in the efort are moving forward carefully but in a
manner consistent with the court’s determination.
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B alancing consumptive uses with in-
' stream protections is one of the major
environmentai challenges of the 19%0%. In
California most streams have been appro-
priated with little, if any, consideration of
the potential instream consequences of the
appropriation. With the development of a
strong environmental movement, in the
late 1960’s, came a greater degree of sen-
sitivity to the environmental conse-
quences of water diversions. This sensitiv-
ity has led to consideration of instream
needsin the currentappropriation process.

Resolution of conflicts between con-
sumptive and instream needs, however, is
not always easy or possible. The increased
need for domestic water supplies in Cali-
fornia’s growing population centers, cou-
pled with stringent regutation of drinking
water quality, has compounded the com-
plexity of these conflicts. Simpie allocation
solutions, to the extent that they sver ex-
isted, no longer solve the problems posed
because the quantity of water taken from

INTRODUCTICN

the stream is no longer the sole question
that needs to be answered. In addition to
quantity is the question “from what loca-
HBon shall the water be taken?”

Entities with a responsibility to supply
public drinking water argue that water
must be diverted from the “best available
source,” a public health concept that is
based upon the physical reaiity that the
higher up in a watershed one goes to divert
a water supply, the fewer contaminants or
pollutants there are to be dealt with
through the treatment process. The con-
sequences of applying this theory on a
broad scaie are obvious. Increased up-
stream diversions not only affect areas of
great environmental sensitivity, but also
reduce or eliminate Hows throughout a
stream system,

Resolution of this conflict was the focus
of litigation. in California, that pitted the
protection of instream values on the Amer-
ican River against the water quality needs
of a major San Francisco area water agency,
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the East Bay Municipai Utility District (EB-
MUD). In that litigation, the court fash-
ioned a “physical solurion” that may pro-

vide a means of dealing with conflicts of
this nature.

FACTUAL BACKGROUND

The American River rises in the Sierra
Nevada and fows westward to its conflu-
ence with the Sacxamento River. [t was on
the American River that John Marshall, in
1848, discovered gold, and it was berween
the American and Sacramento rivers where
the capitol of California was established
and now prospers. The American River has
been the focal point of significant Califor-
nia and American history and has been the
subject of landmark judicial decisions. For
example, in People v. Goldrun (66 Cal. 1335,
4 P. 1150 [1884]), the California Supreme
Court determined that mining sediment
associated with placer mining in the moth-
erlode was a nuisance thar impeded the
utilization of water for the State’s infant
agricultural industry. As a consequence, the

court enjoined the upstream mining prac-
tices, to the extent they interfered with the
use of water for agriculture, thereby aiding
agriculture’s rise as California’s number
one industry. People v. Goldrun was also cit-
ed and accepted by the California Supreme
Court as an early assertion of California’s
public trust docrrine in the Mono Lake case
(National Audubon Society v. Supertor Court,
33 Cal.3d 419 [1983]).

In recent years, the American River has
been the focus of intense water develop-
ment activities. Figure 1 i5 a schematic map
of portions of the American River, show-
ing the relative location of water devel-
opment facilities and proposed diversion
points as well as areas of environmental
concern.

WATER DEVELOPMENT

Folsom Dam was authorized in 1949 as
a United States Bureau of Reclamation
(USBR) multiple purpose reclamation pro-
ject (Pub. L. No. 81-336). As part of this
legislation, Congress also directed the
USBR to determine if further water devei-
opment on the American River was pos-
sible. As a result of the USBR’'s continued
- work, the Auburn-Folsom South Unit was
authorized by Congress in 1965 (Pub. L.
No. 89-161). The main features of this pro-
ject were Auburn Dam and Reservoir (up-
stream from Folsom Dam) and the Folsom-
South Canal, a conveyance facility located
downstream of Folsom Dam.

By 1956, Foisom Dam was completed and
in operation. Construction of the Folsom-
South Canal commenced in 1968, and 27

miles of the canal were completed. How-
ever, in 1972, further construction was en-
joined untit the USBR completed an ade-
quate Environmental Impact Statemernt
(EIS) (See NRDC v. Stamm, 6 ERC 1525, 4
Eyrl. L. Rep. 20, 463 [E.D. Cal. 1974}). To
date, the Department of the Interior has
not completed this EIS. Construction of the
Auburn Dam started in 1967. Concern over
the seismic safety of the dam, however,
brought the project to #standstill. The dam
has never been completed and the present
estimated cost to complete construction is
far in excess of the authorized cost ceiling.
Finishing Auburn Dam will require addi-
tonal authorization and appropriations by
Congress before further construction can
proceed.

AMERICAN RIVER AND AMERICAN RIVER PARKWAY

The 23 miles of the American River be-
low Bolsom Dam (the lower American Riv-
er) is the major focus of environmental

concern. The City of Sacramento and the
Sacramento County, from as early as 1918,
planned for development of recreational
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FIGURE 1.

American River water

sites along the American River. After the
closure of Folsom Dam, pressure for urban
development adjacent to the river spurred
efforts to preserve open space along the
river. In 1959, Sacramento County estab-
lished a Department of Parks and Rec-
reation to develop a detailed park plan
along the American River. A systematic
land acquisition program followed, and by
1986 Sacramento County had acquired over
4,000 acres of parkway land.

Today the American River Parkway con-
sists of a series of 14 connected parks com-
prising a complete riparian corridor along
both sides of the American River from Fol-
som Dam to the confluence of the Ameri-
can with the Sacramento River. The lower
23 miies, from Nimbus Dam to the river’s
mouth, are administered by Sacramento
County. In 1981 the Secretary of the In-
terior also designated the lower 23 miles
of the American River below Nimbus Dam
as a recreational river under the National
Wild and Scenic Rivers Act (16 U.S.C. §
1271 et seq.). In 1972, the California Leg-
islature included the same segment in the
State Wild and Scenmic system (Cal. Pub.
Res. Code §§ 5093.50, 5093.54{e]). The low-
er American River was statutorily desig-
nated as a ““recreational” river in the state

system in 1982 (Cal. Pub. Res. Code
5093.545),

demands: existing and potential.

Recreation

The American River Parkway runs
through the center of the Sacramento met-
ropolitan area. The parkway is managed to
balance the dual goals of preserving nat-
ural or open space and protecting environ-
mental quality within the urban environ-
ment, at the same time contributing to
recreational opportunities in the Sacra-
mento area, including rafting, canoeing,
kayaking, swimming, wading, and fishing,
as weil as biking, hiking, picnicking, and
sight-seeing. The parkway contains both
developed parks and areas set aside in their
natural condition. The Jedediah Smith Bi-
cycie Trail permits users to bicycle the en-
tire length of the parkway.

Riparian Vegetation and Wildlife

The riparian vegetation acts as a buffer
between the lower American Riverand the
surrounding urban development. This
vegetation and the river itseif are the most
prominent features of the Parkway and
contribute greatly to recreational experi-
ences. Many species of wildlife use the ri-
parian vegetation for sources of food, cov-
er, nesting sites, roosting areas, and
migratory corridors.

The parkway supports a wide variety of
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birds and wildlife. Moere than 220 bird spe-
cies have been recorded. Sacramenta
County estimates that 30 mammal species,
13 reptile species, and 6 amphibian species
also inthabit the parkway. The riparian hab-
itat is important not only as breeding
grounds for resident animals, but also as
wintering grounds and migratory corri-
dors for nonresident species. The parkway
includes a number of off-channel ponds
that have high wildlife value.

Fisheries

The lower American River has 41 re-
ported species of fish. Of these spedies, nine
are anadromous (they live mainly in salt
water but ascend freshwater rivers to
spawn). The most abundant anadromous
game fish that use the river are chinook
salmon, American shad, and steelhead
trout.

The lower American River chinook
salmon run is one of the state’s most valu-
able fisheries, supporting significant com-
mercial and sport fisheries in the Pacific

Ocean and in the lower American River.
Although some adult salmon may be found
in the river year around, the population is
mainly the fall-run species. The fail-run
adult salmon begin to enter the river in
September. Spawning occurs through Jan-
uary, and incubation and rearing of juve-
nile salmon extends through mid-july.

American shad support a popular sport
Bshery in the lower American River. The
shad fshery draws anglers from through-
out Northern California. Adult American
shad enter the lower American River in
May and June to spawn. Water tempera-
ture is a key factor affecting spawning and
egg development of American shad.

Steelhead trout support a popular sport
fshery in the lower American River. The
main run of adult steelhead enter the river
in the winter and early spring to spawn.
The juvenile steeihead rears in freshwater
for at least a year before emugrating to the
ocean. The steeihead trout, like the chi-
nook salmon, is a coldwater fish whose var-
ious life stages are affected by water tem-
perature.

EFFORTS TO PROTECT INSTREAM RESQURCES

The instream values associated with the
lower American River have, of course, been
recagnized for a long time. Also obvious,
for some time, was the intendon to divert
water from the lower American River for
consumptive purposes. Tabie 1 quantifies
the amount of water either under contract
or for which entities have requested con-
tracts from Folsom Reservoir. Also shown
is the amount of water that is held by en-
Htes other than the USBR. Most, if not all,
of this water was intended for diversion
above the mouth of the American River.

Concerns were expressed about the po-
tential adverse effects of these diversions
on the lower American River from the be-

g of the USBR’'s development ef-
forts. In 1958, the California State Water
Resources Controi Board (SWRCB) issued
Decision 893 (D-893), granting permits to
the USBR for storage of water at Folsom.
The USBR's permits were subject to mini-
mum flows for fisheries resources, as pro-
vided for in a memorandum between the
USBR and the California Department of

Fish and Game (250 cfs from 1 January
through 14 September, and 500 cfs from
15 September through 31 December).

In 1970, the SWRCB issued Decision 1356
(D-1356), granting the USBR water rights
permits for Auburn Dam. The board also
reserved jurisdiction for the purpose of
formulating terms and conditions relative
to flows to be maintained in the lower
American River for recreational purposes
and for the protection afd enhancement
of fish and wildlife. These Hows were ac-
tually established in 1972 by Decision 1400
{D-1400). -

In D-1400 fows for fAsheries were estab-
lished at 1250 cfs from 15 October through
14 July and at 800 cfs from 15 July through
14 October. Minimum recreation Hows
were set at 1,500 cfs. Recreation flows could
be eliminated and fishery flows reduced
during dry years, assuming the USER also
reduced deliveries to its water supply cus-
tomers. The flows in D-1400 were based on
the assumption that Auburn Dam would
be built and apply only to the USBR's Au-
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burn permits. Because Auburn Dam has
not been constructed, the D-1400 Bows are
aot legally binding upon the USER, and
the lower D-893 flows currently control re-
leases to the river.

In 1972, the USBR entered into a water
supply contract with EBMUD. EBMUD's
contract calls for the delivery of 150,000
acre-feet of American River water from the

Folsom-South Canal. The only other long-
term contract on the Folsom-South Canal
is held by the Sacramento Municipal Util-
ity District for its Rancho Seco Nuclear
Power Plant. That contract provides for
75,000 acre-feet annuaily (afa}), although
only a small fraction of that water has ever
been taken. The EBMUD contract resulted
in extensive litigation.

PROCEDURAL HISTORY OF THE LITIGATION

Like many water cases, this litigation has
a long judicial history. Filed in 1972 (En-
vironmental Defense Fund, Inc., et al. v. East
Bay Municipal Uklity District, et al. [Super.
Ct. Alameda Countv, No. 425955]), the case
has been before the California Supreme
Court on two occasions, and before the
United States Supreme Court once, all on
pleadings issues. The actual trial of this
matter commenced in 1984, but the case
was then referred to the SWRCB, as ref-
eree. The Reference proceedings, before the
SWRCB, required 3% years and resuited in
a Ave-volume report, to which all parties
took exceptions.

The original Complaint was filed by nu-
merous environmental groups, including
the Environmental Defense Fund (EDF)
and Save the American River Association
(SARA), and it focused on allegations that
EBMUDYs decision to seek a suppiemental
supply of water from the American River
violated Article X, section 2 of the Cali-
fornia Constitution, as well as various pro-
visions of the California Water Code, be-
cause of the location of the point of
diversion at the Foisom-South Canal, up-
stream from the lower American River.
Shortly after the environmentalists’ com-
plaint had been filed, Sacramento County
intervened on behalf of the plaintiffs, add-
ing allegations to those already at issue,
focusing on the 23 miles of the lower
American River that were used by the pub-
lic for scenic and recreational purposes, in-
cluding boating, swimming, and fshing.
The County also alleged that it had ac-
quired land and expended funds for a
parkway along the lower American River;
that the 150,000 acre-feet contracted for by
EBMUD, if taken from the Folsom-South
Canal, would not be available for flows in

the lower American River; and that D-1400
flows were less than those necessary for
optimum conditions for fish and recrea-
tion.

In its first decision in this case, the Cal-
ifornia Supreme Court afirmed judgment
in favor of EBMUD (Environmental Defense
Fund, Inc. v. East Bavy Municipal Utility Dis-
trict [1977] 20 Cai.3d 327 [EDF [7). The Su-
preme Court held that the water diversion
issues were preemptad by federal law. In
1978. the United States Supreme Court va-
cated the judgment in EDF [ and remanded
the case to the California Supreme Court
for further consideration in light of the
United States Supreme Court’s decision in
California o. United States ([1978] 438 U.S.
643) (Environmental Defense Fund, Inc. v. East
Bay Municipal Utility District [1978] 439 U 5.
811).

On remand, the California Supreme
Court reversed its earlier decision (Enwi-
ronmentai Defense Fund, Inc. v. East Bav Mu-
nicipal Utility District [1980] 26 Cal.3d 183
[EDF II7). The Supreme Court ruled that to
the extent the complaints “challenge the
location of the diversion point as being
violative of California law, there is no fed-
eral preemption”™ (EDF II at 193).

Foilowing the decision in EDF I, plain-
tiffs filed amended complaints. These com-
plaints alleged that seeking a supplemen-
tal supply of water from the American River
to be diverted in a manner that would not
allow the water to low down the lower
American River constituted an abuse of
discretion and was an unreasonable diver-
sion and use of water. The amended com-
plaint was based on the argument that the
proposed decision would reduce flows in
the lower American River, causing harm
to instream values.

S. L. Somach
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. TABLE 1
LISBR projected 2020 American River service ared needs (1,000 acre-feet annually).

Coneractual
and water
rights Additional
Agency antitiements need* Total need
Placer County CVP Warer 117.0 - 117.¢
Placer County Water Rights 120.0 -— 120.0
Natomas Ditch Diversion 2.0 — 32.0
North Fork Ditch (San Juan) 33.0 — 330
Folsom Prison +.0 - 4.0
El Dorado County CVP 7.5 — 7.5
El Dorado Water Rights $7.5 - 7.5
City of Rosevilie 32.0 — 32.0
Subtotal 393.0 0.0 393.0
City of Folsom 0.0 209 209
mather Air Force Base 0.0 0.4 0.4
Multi-district area
San Juan Suburban Water District 11.2 26.1 37.3
Citizens Utility Company 0.0 21.6 216
Northridge Water District 0.0 13.2 13.2
McClellan Air Force Base Q.0 25 25
Rio Linda County Water District 0.0 6.8 6.8
Subtotal (from Feisom Lake) 11.2 91.5 102.7
Sacramento County Water Agency
FSC-Sacamento County lrrigadon 0.0 0.0
Areal 0.0 29.0 29.0
Area l 0.0 16.0 46.0
Omochumne-Hartnell Water District 0.0 12.0 12.¢
Galt lrrigadon District .0 31.0 31.0°
Clay Water District Q.0 27 27
City of Galt 0.0 9.9 9.9
Laguna/Elk Grove 0.0 777 777
Sunrise East Area 0.0 17.2 172
Subtotal (Agriculture) 0.0 1207 120.7
Subtotal (Municipal & nduserial) 0.0 104.8 104.8
Subtotal (Sacramento County Water Agency) 2235.3 225.3
F5C—EBMUD 150.0 — 150.0
FSC—-SMUD 75.0¢ — 75.0
FSC—Losses 200 — 200
City of Sacramento 230.0 - : 230.0
Carmichael Water District 10.8- 32 15.0
Riparan 11.0 — 41.0
Subtotal 526.8 1.2 531.0

San Joaquin County
Morth San Joaguin Water

Conservation District 0.0 57.0 57.0
Woodbridge area 0.0 i3.0 13.0
Stockton East Water District 0.0 9.0 49.0
Central San Joaquin Water

Conservation District 0.0 22,0 220
San Joaquin County Flood and Water

Conservation Distnict 0.0 31.0 31.0
Subtotal Q.0 172.0 172.0
Stockton East Water District 0.0 49.0 49.0
Subtotal (San Joaquin County) 0.0 221.0 221.0
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TABLE 1

Continued.
Contractual
and water
rights Additional
Agency entitiements nesd* Total need

Total Agriculture 292.7
Total M&I 249.5
Total—American River 931.0 542.2 1.471.2

+ Based on U.S. Bureau of Reclamation {1988} (except for Carmichael Water District).
' City of Folsom Water Right {22,000), Southern California Water Co. {10,000).

< Included in Natomas Ditch Diversion.

¢Includes 15,000 acre-feet water right (city of Sacramento).

*Reported by Carmichael Water District.

In 1984, based upon the County of Sac-
ramento’s motion for'an Order Referring
Issues to the State Water Resources Control
Board, pursuant to Water Code section 2000
et seq. the matter was referred to the
SWRCB. Twenty-one specific issues, in-

cluding both factual and legal matters, were
referred to the State Board as referee.’ After
the SWRCB rendered its report, a trial de
novo began in the Alameda County Su-
perior Court on exceptions to the report
filed by the parties.

THE SUPERIOR COURT’S DECISICN

In January 1990 the Superior Court is-
sued its Statement of Decision, in which
certain limitations were placed upon EB-
MUD's ability to divert water upstream
from the mouth of the American River. In
reaching his decision, thie Superior Court
Judge, Richard A. Hodge, attempted to
achieve a balance by protecting instream
interests while accommodating the uncer-
tainties associated with the water quality
issues raised by EBMUD. In so doing, Judge
Hodge addressed the relative positions of
the parties.

Sacramento County’s Position

Sacramento County and the other plain-
tiffs and intervenors asserted the following
positions:

1. EBMUD's diversion along and to-
gether with other existing and pro-
jected diversions will harm in-
stream values in the lower
American River,

2. EBMUD has reasonable, feasible al-
ternative points of diversion,
downstream from the mouth of the
American River, from the Sacra-
mento River and the Delta.

3. Any legitimate water quality con-
cerns that EBMUD may have can be
dealt with through treatment or
through blending with high qual-
ity water EBMUD has from other
sources.

EBMUTLY's Position

EBMUD asserted the following posi-
tions:

1. EBMULYs exercise of its contractual
right to divert water from the Fol-
som-South Canal will not cause in-
cremental harm to instream re-
sources,

2. Any cumulative impact of diver-
sions on the lower American River

! In November 1985 the Superior Court granted
leave to the California Department of Fish and
Game to intervene for the limited purpose of
addressing issues refated to the protection and
enhancement of the State’s fish, wildlife re-
sources, and associated recreational activities in
the lower American River. On 16 June 1986 the
California State Lands Commission was also
granted leave to intervene on a limited basis

S. L. Somach
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can only be addressed if all existng
and Future diverters, including the
USBR, are involved.

3. There are no reasonable, feasible al-

ternatives to the Foisom-South Ca-
nal Diversion. if one considers costs
and the concept of “best available
source.”

THE COURT'S ANALYSIS

[n attempting to frame the issues before
him, in light of the parties’ asserted posi-
tions, Judge Hodge stated, “[plrobably no
party would disagree with Sacramento
County that the focus of this case is on the
public trust impacts and constitudonal
‘reasonableness’ of EBMUD's proposal to
take water through the Folsom-South Ca-
nai” {Statement of Decision at 23).

In California, the public trust doctrine
protects ecological, recrearional, commer-
cial, navigational, and fishery values in the
navigable waters of the state {National Au-
dubon Society v. Superior Court, 33 Cal.3d 419
[1983)). Judge Hodge had to coordinate the
public trust doctrine with the “reasonable
use” doctrine found in Article X, section 2
of the California Constitution, which re-
quires that (1) waste or unreasonable use
or unreasonable method of use of water be
prevented, (2) the consumption of water
be exercised with a view to the reasonable
and beneficial use, and (3) water resources
be put to beneficial use to the fullest extent
of which they are capable {Statement of
Decision at 27-28).

The court, following Audubon, conclud-
od that the first goal of any court in ap-
plying these doctrines is to attempt to ac-
commeodate the competing interests rather
than deciding between them. In adopting
this view, Judge Hodge, in essence, ac-
cepted the first part of the proposition of-
fered by Sacramento County and other
piaintiffs, that the court postulated in its
entirety as foilows:

1. Audubon requires that in the alloca-
tion of water resources, the state hasa duty
to protect public trust uses whenever fea-
sible, and to attempt, so far as feasible. to
avoid or minimize any harm to those in-
terests;

2. EBMUD has feasible aiternative di-
version sites;

3. Therefore, EBMUD may not diver: at
the Folsem-South Canal (Statement of De-
cision at 28).

The court, however, rejected the second
and third aspects of the syllogism, that the
only way to achieve protection for the low-
er American River was to make EBMUD
divert its water below the confluence of
the American and Sacramento rivers. Judge
Hodge stated:

[T} protection of public trust vatues can be
accomplished consistently with the diver-
sion at Folsom-South Canal, then plaintiffs
and intervenors can have no sustainabie
complaint. In the absance of an unneces-
sary diminution of public trust values,
plaintiff's demand fora different diversion
site has no supportable legal foundation.
In the absence of harm, plaintiff is not en-
titled simply to achieve a different diver-
sion site as a question of pelicy or pref-
erence (Statement of Decision at 28).

The goal, therefore, was to find a solu-
ton that would avoid adverse effects on
the instream values of the lower American
River without forcing EBMUD to an alter-
native location. Assuming this couid be ac-
complished, the court would then not have
to face or resolve problems with respect 10
water quality and costs alleged to be as-
sociated with alternative points of diver-
sion. .

Judge Hodge chose to reach this goal
through adaptation of the doctrine of
“physical solution.” The traditional appli-
cation of this doetrine was developed to
further the mandate of Article X, section 2
of avoiding the waste of water. The doc-
trine requires a court to determine, in any
water rights litigation, means to avoid
waste while at the same time not unrea
sonably and adversely affecting the vested
property rights of the paramount right
holder. Judge Hodge adopted this doctrine
and applied it to protect instream uses
while stil allowing EBMUD the option o
divert water from the Folsom-South Canal.
The court indicated that the physical so-
lution was mandated by Article X, section
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2 of the California Constitution, in con-
junction with the public trust doctrine and
represented “an absolute condition of di-
version by EBMUD” (Statement of Deci-
sion at 108). The physical solution adopted
by the court, in relevant part, is as follows:

PHYSICAL SOLUTION

Physical Solution shall be accomptished as
follows:

1, EEMUD may divert not to exceed
150,000 acre-feet annuaily {AFA) from the
Folsom-South Canal pursuant to its con-
tract of December 22nd, 1970, with the 1J.5.
Bureau of Reclamation.

2. The following instream flow require-
ments must be met throughout the lower
American River as a condition of diver-
sion;

A. October 15th through February, 2000
CF5;

B. March through June, 3000 CFS;

C. Julythrough October 15th, 1750 CFS;

3. Anadditional 60,000 AFA will be main-
tained in reserve at the reservoir from mid-
October through June for release upon the
recommendation of the Department of Fish
and Game in response to specific fishery
requirements.

4. EBMUD shall use its best efforts to di-
vert as much water as possible during those
times when instream fows are least re-
quired for the protection of environmental
interests and public trust values.

5. The instream flow conditions set forth
above are not intended to constitute op-
erational flows that are to be met in every
maonth of every year without regard to the
hydrologic conditions that might prevail
at any given time. The court anticipates
that operational criteria will need to be
estabiished, based upon the various hy-
drologic year types (criticaily dry, dry, be-
low normai, above normal, etc.) to ensure
that Folsom Reservoir is not emptied and
that there are flows available in the river
whenever possible. However, the courtin-
tends that the instream How requirements
set forth above remain the standard that
should be maintained to the fuilest pos-
sible extent, Moreover, the court intends
that the instream How requirements be an
absolute limit on EBMUTY's ability to divert
water from the Folsom-South Canal. When
the instream flow requirements cannot be
met, EBMUD may not divert any part of
its appropriation. .

6. Defendants shail not divert water ex-
cept to meet the demands for customers.
within the EBMUD utility district.

7. EBMUD shall not market nor sell any
part of its water diverted hereunder toc any
third party.

8. All parties hereto shall cooperate in the
development and implementation of sci-
entific studies pertaining to the fsh, wild-
life and habitat issues which have been
identified in this litigation. These studies
shall be under the supervision of the spe-
cial master. EBMUD shall contribute its fair
share of the cost of programs to maintain
a viabie Ashery and riparian habitat in the
lower American River. EBMUD's “fair
share” shail be determined by a compari-
son with contributions by other users and
agencies and upon the recommendation of
the special master with regard to individ-
ual projects.

9. The court retains jurisdiction for the
purpose of impiementing the Physical So-
lution and providing for its modification
int light of the scientific studies required
in paragraph 8, and in light of the studies
and information which may be developed
by various of the interested governmental
agencies as well as the parties.

10. The Court is mindful that the strict
adherence to the flow regimen could. in
some circumstances, affect carryover stor-
age in Folsom Reservoir and reduce the
availability of water for instream public
trust uses in subsequent months. It is the
intention of the Court, however, to main-
tain the indicated Aow regimen in the ab-
sence of convindng evidence, presented
through the Special Master, that diver-
sions accomplished during any particular
month will adversely affect the ability to
meet the Court’s mandated flow levels in
subsequent mortths.

11. Notwithstanding any other provisions
of this Physical Selution, it is anticipated
that during certain “dry year” periods,
modiBcation of the flow regimens herein
may be permitted in limited drcumstances
to accommadate EBMUD. At such Emes of
crises, and with the guidance of the spedal
master, the court may temporarily modify
the flow regimen if such medification can
be effected without substantiai harm to the
fishery, habitat and other public trust val-
ues identified herein. Any such modifica.
tion wiil be temporary and only in re-
sponse to a showing of significant, specific,
and immediate heaith risks toc EBMUD. [n
evaluating circumstances in which a mod-
ification may be indicated, recreational in-
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terests identified herein may be accorded
a lower priority than they would other-
wise obgin.

12. The court appoints [a] special master
to aid and advise this court in the unple-
mentation of the Physical Soludoen. His
duties shall include the development, co-
ordinadon and monitoring of scienfic re-
search to determine opdmum Hows, re-
leases, and storage patterns designed tc
protect the public trust values; the coor-
dination of said studies with those of other
agencies; advising the court as to devei-
opments affecting the dghts of the parties
hereto; evaluating dry-year lows and re-
lease parterns, and advising the court as to
necessary modifications; and such other
duties as the parties may request and the
court require, consistent with the Physical
Salution.

13. Each party may nominate an individ-

ua} whaose responsibility will be o com-
municate with the Special Master in the
implementation af the Physical Solution.
Said individuals will communicate regu-
larly with the Special Master and will ad-
vance the recommendatons of the parties
with respect o any matters pertaining to
the Physical Seiution. Nothing contained
in this Physical Solution, however, shall
limit the right of the parties to file motions
directly with the Court pursuant to its con-
tinuing jurisdiction.

The foregoing Bow regimen is not merely
tnrerim in narure. It is intended as a per-
manent consttutionally mandated prereg-
uisite to diversion, modifiable oniy upon
the presenration of convincing evidence
which demonstrates the need for such
modification in accordance with the fore-
going provisions of the Physical Solution
(Statement of Decision ar 108-111).

FUTURE CONCERNS

Judgment in the case was not entered
until May 1990. Since January 1990, when
the Statement of Decision was issued, the
Special Master has been very active in in-
itiating the studies called for within the
physical solution. Moreover, Sacramento
County and EBMUD have, for an interim
period, agreed to evenly split all of the
Speciai Master's costs.

in fashioning such a physical solution,
Judge Hodge has in essence challenged all
of the parties to waork constructively to-
ward a long-term solution to the problems
presented. A major issue dealt with in the
opinion, but not directly resolved in the
physical solution, is the problems associ-
ated with cumulative impacts. Cumulative
impacts are impacts to instream rescurces
caused by the total diversions within a sys-
tem as opposed to the incremental impact
of any one diversion. Cumulative impacts
on the lower American River would in-
ciude all of the diversions noted in Table
1. In this regard, the court noted:

Finally the evidence is overwhelming
that the cumulative impact of EBMUD's
diversion along with those consumptive
demands projected over the next few de-
cades would cause irreparable damage to
the American River, its fisheries and its
riparian habitat. Consequently, both Ar-

ticle X, section 2 and [the] public trust doc-
trine require that this courr’s physical so-
lution be considered a base line against
which any future diversion or appropria-
tion is to be measured. Cumuiative impact
inconsistent with the physical solution may
compel a cessadon of EBMULDY's diversion.
{Statement of Decision at 2-3}.

Although the decision itself binds only
EBMUD, it is clear that any ultimate so-
lution of the problem will need to address
cumulative demands on the river. Such a
solution is possible. For example, certain
instream Hows could be mandated for the
lower American River (such as apply to
EBMUD) as a prerequisite to additional up-
stream diversions. This solution alone,
however, may not adequately address the
entire question at issue.

Other concerns are raised by the phys-
ical solution. For exampie, paragraph 3 of
the physical solution reserves 60,000 acre-
feet for future fishery releases. The phys-
ical solution is not clear about the source
of water. Sacramento County has asserted
that the water, when required, must come
from EBMUD’s entitlement of 150,000 E.Lfa.
This appears to be the only logical reading
of the provision, because the court can only
controi the actions of EBMUD. It cannot
order the USBR, which is not a party, to
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reserve or release even one drop of water.
How the provision would, in fact, take ef-
fect is also not clear. EBMUD could be re-
quired to hold 60,000 acre-feet in storage
from October to june or it could be pre-
cluded from diverting water unless the
USBR maintains the 60,000 acre-feet in re-
serve.

Ambiguity over the operation of para-
graph 3 may have been intended by the
court. A number of provisions within the
physical solution appear to read as if the

court were establishing instream criteria
that must be met regardless of whether EB-
MUD actually chooses to divert water from
the river. In this regard, it appears clear
that Judge Hodge intended his opinion and
the flow criteria established within the
physical solution to be applied as broadly
as possible. It also appears that his epinion.
although binding only EBMUD. was in-
tended to set a precedent in determinating
whether, or to what extent, additional di-
versions would be allowed.

POSSIBLE LONG-TERM SOLUTIONS

Adequately protecting instream values
on the jower American River requires rel-
atively high flow rates. Establishing flows
at lower rates, without knowing more about
the long-term impact of low flows on in-
stream values, runs the risk of destroying
those values. High flow requirements re-

duce the amount of time that water will be.

available for upstream diversions.

Establishing low fows for interim pe-
riods with the ability to increase flows if
there are adverse impacts to the insiream
resource, even if acceptable instream pro-
tections are provided, creates great uncer-
tainty for upstream diversions. It may be
impossible to justify the cost of an up-
stream diversion facility without knowing
the amount of water that will be availabie
for diversion.

The only real certainty that can be in-
jected into the process is mandating or en-
couraging entities to locate diversion points
as far downstream as possible. This would
require analysis of all of the existing and
potential cumulative demands on the low-
er American River (Table 1). A determi-
nation would then have to be made as to
which diverters could not reasonably and
feasibly divert water downstream, as would
be the case with most Placer County and
El Dorado County demands and some de-
mands within the eastern portions of Sac-
ramento County. Water for these areas
would be allowed to be diverted upstream.
All other diversions wouid need to be lo-
cated downstream. Although these down-
stream diversions wouid not ensure ade-
quate flows within the lower American

River for instream protection, they could
not, of themselves, contribute to instream
injury within the lower American River.

In order to facilitate downstream diver-
sions, legitimate concerns with respect to
water quality would need to be addressed.
A major element of this program would be
watershed protection within the greater
Sacramento River Basin. This could be ac-
complished through strict controi of both
point and nonpoint sources of pollution.
Although this appears to be a major un-
dertaking, existing law requires such pro-
tection. When this legal mandate is cou-
pled with the fact that more than one-half
of the population of California depends on
surface water that either originates or is
blended with Sacramento River water, the

al of watershed protection neither is nor
should be dismissed as unrealistic.

The physical solution established by
Judge Hodge has acted as a catalyst for a
great deal of activity on the lower Amer-
ican River. The court’s Special Master, in
conjunction with the liaison group estab-
lished by the physical solution, has had
many meetings to design a workpian for
the development and implementation of
studies targeting instream flow needs on
the lower American River. This group is
also considering options to reduce the di-
version pressure on the lower American
River.

The SWRCB, on its own initiative, and
also in response to the Hodge decision, has
called all potentially affected parties to-
gether in informal meetings and intends
to initiate hearings to establish new gen-
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eral low requirements for the lower Amer-
ican River. As part of these hearings, the
SWRCB also intends to look at the question
of appropriate points of diversion. Cur-
rently, there appears to be substantial co-
- operation between the Special Master, li-
aison groups, and the SWRCB.

EBMUD has initiated extensive environ-
mental review of its water supply options,
pursuant to the California Environmental
Quality Act, including a review of all rea-
sonable, feasible diversion and storage op-
tions for its American River water supply.
This review has the potential of causing
EBMUD to abandon its Folsom-5outh Ca-
nal point of diversion in favor of down-
stream diversion options that may not car-
ry the severe limitations or diversions that
exist within the physical solution.

Sacramento County, potentially a very
large diverter of American River water, is
in the process of developing a water use
program that would (1) conselidate and
better utilize existing surface water ent-
tlements within Sacramento County, (2)
implement conservation measures that
would reduce the quantity of surface water
needed within the county, (3) identify ar-
pas that can reasonably and feasibly be
served from points of diversion at or near
the mouth of the American River, and (4)
develop a conjunctive surface and ground-
water program that would allow Sacra-
mento County to reduce or eliminate sur-
face water diversions during dry and
critically dry years.

The county’s acton has, in addition to
the positive activides noted above, also
created some counterproductive actions by
potential upstream diverters. San joaquin
County, asserting that it is not bound by
Judge Hodge's decision, has filed water
rights applications for up to 322,000 afa

from points of diversion on the American
River upstream from the protected lower
river. These applications have been filed
in spite of the potential impact that they
might have on the instream values of the
river and the fact that the county has rea-
sonable, feasible diversion options from the
Sacramento River.

in addition to these actions, the inten-
tion of the USBR is unclear at this time.
Although the USBR has cooperated with
the Special Master and the SWRCB, it has
not taken a particularly active role in the
process. This is somewhat surprising given
the fact that it is the USBR that controls
the flows on the lower American River.

These last points are of great signifi-
cance. As noted above, the court’s decision
binds only EBMUD. As a matter of law, it
does not bind nonparties to the litigation,
including the SWRCB and the USBR. How-
ever, the court did iook at the broader is-
sues that exist on the river, and Judge
Hodge stated that, in his view, the How
regime imposed on EBMUD was a “con-
stitutionally-mandated prerequisite to di-
version.” Although any single future up-
stream diversion by entities other.than
FBMUD will need to be evaluated based
upon reasonable and feasible diversion ai-
ternatives, the court has established an ex-
tremely strong precedent that cannot be
ignored. Indeed, it may be that the pre-
cedent established by the decdsion is so
strong that as a practical matter it will in
effect bind others not parties to the liti-
gation. That may at least in part be the
driving motivation behind the court’s es-
tablishment of a strong, active Special Mas-
ter. There is simpiy no way that the court’s
decision will be allowed to sit dormant or
be ignored by those who have or would
like to have a presence on the river.

CONCLUSION

The conflict between water supply needs
and instream protection has been ad-
dressed on the lower American River. A
physical solution has resolved immediate
concerns while acting as a powerful aid in
addressing broader, long-term probiems.
The time-consuming and costly litigatdon
that spawned the current activities will
have been worthwhile if the parties in-

volved use what was learned through that
litigation to assist in soiving the remaining
problems. There is a very real potentiai,
however, that the time and effort invested
in the litigation will be wasted if parties
ignore the history of the condict with EB-
MUD and attempt to proceed without re-
gard to instream corncerns. In most re-
spects, the litigation may ultimately be
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viewed as the easy part of the effort to
preserve instream values. The cooperative
affort to achieve a long-term balance that
protects instream values and also addresses
adequate consumptive needs will be both
challenging and rewarding. One can hope

that the court's decision and analysis will
serve as a constant reminder that when
balance cannot be achieved, the only op-
tion left is harm to one of the competing
demands.
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